THE BONES

P13 | WEST

P16 | NORTHWEST P19 | ROCKY MOUNTAINS
MATTHEW LIEDLE BRIAN KERNAN & GREAT PLAINS
Insurer Rights Amplifying the Energy Code DAVID MCLAIN
Expanded in California Seattle’s energy code is in the Local Pols Stiff Colorado

Plaintiff's Bar
The Colorado legislature’s ties
to legal hacks have prevented

vanguard of new requirements on
air barriers, which could fuel legal
action against builders—even if

According to an appellate decision
in California, an intervening
insurer’s rights are not dependent

on or limited by the rights of a
defaulted insured.

P22 | MIDWEST

ANDREW SMITH

Lack of Privity Bars

Entry of Claims

In the absence of privity, there
is no duty of workmanlike
performance owed by an
independent contractor to a
subsequent homeowner.

they comply.

P24 | NORTHEAST
KENNETH MCLELLAN
House of Cards

Your liability for
underpinning should be
expressly clarified within
your contracts or you could
draw the ace of spades in
court.

P26 | SOUTHEAST &
MID-ATLANTIC
WENDY GREVE, 0SCAR
MOLINA

Indemnification Is Only a
Starting Point

Proper risk allocation
necessitates the addition
of the contractor to the
subcontractor’s CGL policy
as an additional insured.

meaningful action on construction
defect statute reform, but local
Jurisdictions have posted guard.

a

P29 | S0UTH

MILES DEWHIRST
Texas CIP Changes
Swaddle Subs

Insurers and principals
have been handed

some challenges under
Consolidated Insurance
Program statute changes
new this year.
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Regulatory and Legislative
Actions

FLORIDA Jacksonville City Council raembers want to
transier abandoned property owned by tae city to Kairos
Development International for 2 pilot afferdable housing
project. Kairos would facilitate a relationshipwith Energy
Pansl Striictures, an lowa-based predab home manufac-
tier. Wall and roof panelswouid be built tolecalicades,
thes subconiractors wauld install electrical plumbing and
HVAQ, A second phase of the project would Beto help
Energy Panel Striictines buildia factory in Jacksenville,

NORTEH CAROLINA The state Senate approved changes
to a 2013 construction permit law forwind farms to bar
construction orexpansion of wind-energy fecilities where
militany air izining and mansuvers are conducted. The bill
if passed, conld tanltwo proposed wind energy projects
totaling about 5700 million: It would giva the state’snaw
Department of Military and Veterans Atrairs authority to te-
view a constiiction permit application for wind projects and
reconrnend approvalor denial to the Depariment of Envi-
ronmental Quality based on effecisto military installations.
It also allows the state’s Department of Health and Human
Sem/ices to welgh in'on eonsequencesito human health frem
the profects. The bill was sent to the House at press time.

SOUTH CAROLINA The S€. House unanimously passed
abill Juniei to ban new eonstiuction ¢laseito the ocean.
‘ihe bill grandrathers in current developersion Kiswah
Island and elsewhere but it will stem longer-term near sea
devslopment. The Senate had already passed the bill No
word on Gov, Haleys signature by press time.

Indemnification
Is Only a Starting
Point

Proper risk allocation necessitates the addition of
the contractor to the subcontractor’s CGL policy as
an additional insured.

BY WENDY GREVE AND OSCAR MOLINA

Contractual indemnification agreements are necessary tools in
risk allocation to downstream parties. Though here we address
the relationship between a general contractor and a subcon-
tractor, the same issues arise between any parties where risk is
transferred downstream. Indemnification
agreements alone are not enough. With
many states holding indemnification agree-
ments unenforceable, proper risk allocation
necessitates the addition of the contractor
to the subcontractor’s commercial general
liability policy as an additional insured.

An indemnification provision is an
important risk allocation device that serves
as a key negotiation point in most com-
mercial contracts. These provisions tend to
cover damages that arise from commercial
contracts, and they are utilized to cover
third-party claims against an indemnified
party. Specifically, they are a means of shifting the financial
consequences of a loss to certain parties.

The language in an indemnification provision must be clear
and specific; it must show the indemnitor’s intent to have it
indemnify the indemnitee against a certain loss or liability. In

STUCK BY STUCCO-REPAIR SETTLEMENT

Homeowners in Florida are finding fault with a set-
tlement between KB Home and the state's Attorney
General's Office, which confines coverage to homes
purchased after April 17, 2005. That leaves out about
50% of homes in some neighborhoods. The settlement
coverage exceeds the four-year statute of limitations
under the Deceptive and Unfair Trade Practices Act,
the attorney general says, nating that the relief is much

better than the homeowners would have gotten in court.

“Horneowners who do not qualify for relief under the
settlement may have the ability to assert a warranty
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claim or file a construction defect lawsuit,” the Attorney
General's Office wrote in a statement on the settlement.
KB Home has spent $71 million on water and stucco
repairs, though homeowners complain the work has not
solved leakage problems. Though KB Home has been in
the headlines, the issue and settlement will affect many
other builders. KB Home’s agreement with the state in-
cludes a $17 million expenditure over the next five years
to improve construction technigues, train subs, and use
better materials in new construction. Its new construc-
tion will be subject to review by a third-party inspector. i




EEE

other words, the question of whether an
indemnification provision governs turns
on contractual interpretation and the
parties’ intent expressed in the provision.

Most states’ laws allow for implied
indemnification between the parties
to a contract where there is no express
written provision for indemnification.
However, the remedies available are
significantly different, the likelihood of
a successful outcome is unpredictable,
and the indemnitee will incur litigation
costs and attorneys fees in pursuing
indemnification.

States vary in what indemnity pro-
visions will be upheld. For example, by
statute, Texas and Minnesota prohibit all
indemnity agreements except limited-
form indemnity agreements. States also
differ on whether or not an indemnifica-
tion agreement can require indemnifica-
tion against one’s own negligence.

West Virginia had held that contracts
of indemnity against one’s own negli-
gence are valid and enforceable where
the language of the indemnity agreement
is sufficiently clear and definite. The
court in Sellers v. Owens-Illinois Glass
Co. found that the subcontractor did
not have to indemnify the general when
the subcontractor performed its work in
accordance with the plans provided by
the contractor, the subcontractor was not
negligent, and damages to a third party
resulted, because the following language
from the contract did not clearly and

The language in an inde
provision must show t

to have it indemnify the
a certain loss or liabili

definitely reflect an agreement that the
subcontractor would indemnify the con-
tractor for the contractor’s negligence:
“Subcontractor shall indemnify Contrac-
tor against all claims for damages arising
from accidents to persons or property
occasioned by the Subcontractor, his
agents or employees”

After Sellers, West Virginia Code
§ 55-8-14 (1975) was enacted provid-
ing, in part, that an agreement relative
to construction purporting to indemni-
fy against liability for damages caused
by or resulting from the sole negligence
of the indemnitee is against public
policy and is void and unenforceable.
However, this statute has been inter-
preted to void language purporting to
indemnify for one’s sole negligence only
where: (1) the indemnitee is found by
the trier of fact to be solely (100%) neg-
ligent in causing the accident; and (2)
it cannot be inferred from the contract
that there was a proper agreement to
purchase insurance for the benefit of
all concerned. A contract that provides

MISSISSIPPI DOT FACES MOT NEGLIGENCE SUIT

The Mississippi Supreme Court has permitted a
maintenance of traffic lawsuit against the Mississip-
pi Department of Transportation to move forward,
upholding a 2014 circuit court decision that denied a
motion from MDOT and the Mississippi Transportation
Commission seeking dismissal of the case based on
immunity. The case centers on the death of a motor-
cyclist who accidentally drove into a construction zone
on Interstate 10. When he tried to move back into an
open lane, he hit an uneven road surface, was thrown
into traffic and was killed. His wife brought the suit,

thei

which also names Millette Brothers Construction

Co., alleging the defendants failed to comply with the
state’s Standard Specifications for Road and Bridge
Construction; failed to comply with the Manual on
Uniform Traffic Control Devices; failed to place proper
warnings in advance of lane closures; failed to place
proper warnings in advance of uneven pavement;
failed to act with ordinary and reasonable care; creat- |
ed and allowed a known and unreasonably dangerous
condition to exist; and failed to erect or maintain signs
warning of dangerous conditions. @
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ndemnitor’s intent

emnification
e :
e indemnitee against

Ity.

in substance that A shall purchase
insurance to protect B against actions
arising from B’s sole negligence does
not violate the statute, because public
policy encourages both the allocation of
risks and the purchase of insurance. Al-
though the agreement was not one for
construction (or to which W.Va. Code

§ 55-8-14 would apply), we can rely

on the court’s finding in Elk Run Coal
Company v. Canopius US Insurance, Inc.
that language requiring the subcon-
tractor to obtain insurance to broadly
indemnify the contractor for losses
“relating to, resulting from, arising out
of, caused by or sustained in connection
with, directly or indirectly, [subcon-
tractor’s] performance of the Work” is
sufficiently broad, clear and definite to
require indemnification.

A carefully constructed, written in-
demnification agreement can provide for
both indemnification and a defense. The
contract can, and should, allow for the
recovery of attorneys fees when the in-
demnitee is forced to defend a claim that

e TR
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is indemnified and when the indemnitee
is forced to litigate the application of the
indemnification provision.

But what happens when neither
the contractor nor the subcontractor
is found negligent? Since that finding
is made by a judge or jury, the parties
would certainly have incurred defense
costs to get that answer. Additional in-
sured status on the subcontractor’s CGL
policy may allow for the defense of the
contractor to that claim.

Contractual indemnification clauses
should include express provisions requir-
ing not only that the subcontractor indem-
nify the general contractor but also that
the subcontractor purchase and maintain
insurance for the general as an additional
insured and that the subcontractor provide
for the cost of defense of any claim made
against the general arising out of the work
of the subcontractor. Express indemnifi-
cation clauses that include this language
ensure that the general contractor and its
insurer have additional recourse.

While additional insured status often
allows for uncapped defense costs, it is
preferred since contractual liability coverage
can be fraught with problems. It can also
protect the general from the subcontractor’s
carrier’s pursuit of subrogation against it.

Additional insured status will not pro-
tect the contractor in all circumstances.
Coverage questions may arise where the
contractor is an additional insured and
damage was not caused by the subcon-

Ruleﬁakérs
Regulatory and Legislative Actions

FEMEA Flood Maps Wash Out Condo Sales

Errorsan fiopd insurance maps developed by the Federal Emergenicy Manage:
ment Agency have led insurers to substantially raise premiums along the
Maryland shoreline. FEMA reportedly delineated the zone for high-isk properties
along an old dune ling, thereby placing multiple oceanfront condominiums anaa
hotel in the wrong category. A building that averaged $22,000 to wnsure thrpugh
the National Flood Insurance Proqmam now eGsts about $500,000 a vear toinsure.
City officials are working with FEMA to correct the error, but an update ofithe
maps could take time. FEMA flood map errors are not uncomimon; that s why
review and input by builders and developers is crucial FEMA maps are typically
oifered for public scrutiny and comment before adoption.

tractor’s negligence. “Acts or omissions”
language in CGL policies has sometimes
been interpreted to mean “negligent acts
or omissions” Where that is the case,
the contractor can be denied coverage as
an additional insured when the damage
was not caused by the negligence of the
subcontractor, even when it was caused
by the act of the subcontractor.

The additional insured status is affect-
ed in policies where the 2013 ISO changes
to the Al forms have been incorporated.
The 2013 changes include: limiting cov-
erage to the additional insured “only to
the extent permitted by law” (aligning
coverage with anti-indemnity statutes);

- making sure that coverage of the addi-

tional insured is not broader than that
which the named insured is required to

provide by the contract or agreement;
and limiting what the insurer is required
to pay to the amount required by the
contract or the available limits, whichev-
er is less.

Whether a contractor and its insurer
will have to pay damages to a third party
as a result of the acts of its subcontractors
depends on the presence and clarity of a
contractual indemnification clause and the
additional insured status of the contractor
under the subcontractor’s CGL policy. &

Wendy Greve is an attorney at Pul-
lin, Fowler, Flanagan, Brown & Poe.
wgreve@pffwv.com

Oscar Molina is a law clerk at Pullin
Fowler. omolina@pffwv.com

ASSURANT TAKES OVER NATIONWIDE FLOOD POLICIES

Assurant, the second-largest provider of flood insur-
ance under the National Flood Insurance Program, has
agreed to offer renewals to about 250,000 Nationwide
flood insurance policyholders, following Nationwide's
exit as a Write Your Own carrier under NFIP. Nation-
wide is shifting its focus to its core products and is
working with Assurant to ensure a smooth handoff, and
the company’s agents will be able to offer NFIP policies
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through Assurant on an ongoing basis, Assurant says
in a press release. The policies affected represent
about $230 million in written premium under NFIP.
Write Your Own providers issue policies and service
claims, which are underwritten by the federal govern-
ment’s flood insurance program. Nationwide benefits
and policies remain in effect through their renewal
date, at which point the Assurant option is available. &



